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Criminal Appeal NO. 18(S-4)/ 2022 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 18 (S-4)/ 2022 

  

Fazar Ali 
Sirajul Islam 

       …………………  Appellants. 
 

- Versus – 
 

1.  State of Assam and  

2.  Sri Bedanta Chakrabarty.      …………… Respondents. 

 

A P P E A R A N C E 

 

For the Appellant  : Sri B. K. Basumatary, Advocate. 

  

For the Respondents   :  Sri M. C. Baruah, Advocate.  

    

Date of Argument  : 29-11-2022 & 21-01-2023. 

 

Date of Judgment  : 06-02-2023. 

 

J U D G M E N T 

1.  This is an appeal under section 372 of the Criminal Procedure Code, 

1973 against the impugned judgment and order dated 09-09-2022 passed 

by learned Chief Judicial Magistrate, Sonitpur, Tezpur in connection with P.R. 

Case No. 779/2019 u/s 420/511 IPC whereby the learned Chief Judicial 

Magistrate convicted accused persons namely, Md. Fazar Ali & Md. Sirajul 

Islam u/s 420/511 IPC and sentenced them to undergo S.I. for 1 (One) 
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Month and also to pay fine of Rs. 1,000/- (Rupees One Thousand) each I/D 

to Simple Imprisonment for another 7 (Seven) days u/s 420/511 IPC.   

2.  The brief fact of the prosecution case as enumerated in the appeal 

memo is that complainant Bedanta Chakrabarty lodged an Ejahar on 11-09-

2018 before the Kacharigaon Police Out Post alleging inter alia that he is the 

Secretary of an NGO under the name & style “Corruption Control Bureau” 

having its office at Nagaon and on 07-09-2018 he received phone calls from 

two persons of Tezpur namely Fazar Ali and Sirajul Islam from the mobile 

No. 8876074119 informing him that they have found two pieces of gold and 

wants to sell the same at a consideration of ₹2 Lakhs only. Thereafter, on 

11-09-2018 informant rushed to Mission Chariali, Tezpur and met with the 

accused person who showed him a piece of gold weighing about 400 grams 

and fixed the sale price at ₹2 Lakhs for two pieces of gold. Then, informant 

asked them to stay near cinema hall and went to the Kacharigaon Police Out 

Post and informed the matter to the police. Accordingly, police went to the 

place of occurrence, apprehend the accused persons along with a tempo 

vehicle bearing Registration No. AS12-AC-6121. 

3. Police, on receiving the ejahar, registered the same as Tezpur P.S 

Case No 1895/18 U/S 420 IPC and started investigation of the same. On 

completion of investigation, police submitted charge sheet against the 

accused persons namely, Md. Fazar Ali & Md. Sirajul Islam u/s 420 IPC. 

4.  Receiving summons accused appeared in court to face trial. On their 

appearance, particulars of offences u/s 420/511 IPC on being read over and 

explained accused persons pleaded not guilty and claimed trial. 

 5. During trial, prosecution side examined 5 (five) witnesses which were 

duly cross-examined by defence. In the examination of accused persons u/s 

313 Cr.P.C., they denied all the prosecution evidence as false and concocted 

and pleaded their innocence.  

6. After hearing the learned lawyers appearing for both sides and on 

consideration of materials on record, the learned Chief Judicial Magistrate 

vide impugned judgment and order dated 09-09-2022 convicted accused 
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persons namely, Md. Fazar Ali & Md. Sirajul Islam u/s 420/511 IPC and 

sentenced them to undergo S.I. for 1 (One) month and also to pay fine of 

Rs. 1,000/- (Rupees One Thousand) only each I/D to Simple Imprisonment 

for another 7 (seven) days u/s 420/511 IPC. 

7. Being highly aggrieved and dissatisfied, the appellant preferred this 

appeal amongst the following grounds: 

  i) That the learned Magistrate committed grave error in fact as well 

as in law in passing the impugned judgment of conviction without proper 

appreciation of evidence on record. 

  ii) That the order and judgment of learned trial court is not 

maintainable in law and hence it is liable to be set aside.  

  iii) That the learned trial court has not applied his judicial mind while 

passing the impugned judgment of conviction because the forgoing 

paragraphs of the judgment has not been discussed elaborately about the 

other aspects of the law related in the case and only passed the judgment 

based upon the evidence of informant Bedanta Chakrabarty (PW1) and 

nullified the importance of other witnesses of the case which is unjust and 

against the natural justice. 

  iv) That the learned trial court has not whispered a single word 

about the lacuna of the case while passing the impugned judgment as it is 

very much existed as alleged seizure of gold from the accused persons were 

not produced by the I.O. in court to prove whether the gold was practically 

seized or not and the gold is also not examined to show whether the alleged 

seized gold was genuine or fake. 

  v) That the learned trial court while passing the impugned judgment 

did not consider the fact that the prosecution miserably failed to bring home 

the charges u/s 420/511 IPC and wrongly passed the impugned judgment. 

  vi) That there was no any deal took place between the accused 

persons and the informant to establish the ingredients of Section 420 IPC 
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and it is also not established by the prosecution that whether the accused 

persons tried to cheat the complainant by handing over a fake gold or not. 

  vii) The impugned judgment was based on conjectures and 

surmises. Therefore, it is assiduously pleaded that the impugned judgment 

cannot be sustained in law in any stretch of imagination and as such the 

same is liable to be set aside. 

8. Point for determination: 

  ―Whether the learned trial court passed the judgment of conviction 

and sentence dated 09-09-2022 without appreciating the evidence and law 

in right perspective and as such the impugned judgment of conviction and 

sentence is liable to be set aside in this appeal ?”    

DISCUSSION, DECISION AND REASONS THEREOF: 

9. I have heard the learned lawyers appearing for both sides. 

10. Learned lawyer Sri B.K. Basumatary appearing for the appellant 

arduously contended that the impugned judgment passed by the learned 

Chief Judicial Magistrate, Sonitpur, Tezpur dated 09-09-2022 is inflicted with 

many inherent defects in law and facts and therefore, it cannot be allowed to 

sustain in law. If the judgment is allowed to sustain there would be travesty 

of justice as the judgment of conviction was based without proper 

appreciation of evidence and documents available on record. The alleged 

seizure of gold from the possession of accused persons has not been legally 

proved. 

11. Learned PP Sri Munin Chandra Baruah appearing for the State 

however, vociferously contended that there is no need to interfere in the 

findings of the learned trial court as the judgment was passed based on 

proper appreciation of facts and evidence on record. While passing the 

impugned judgment learned trial court believed the evidence of the 

prosecution witnesses and after proper appreciation of their evidence come 

to the correct finding that the accused persons committed the offence u/s 

420/511 IPC. Therefore, there is no infirmity in the impugned judgment 



Page 5   

 

Criminal Appeal NO. 18(S-4)/ 2022 

 

requiring any interference by this court in appeal. The judgment of the 

learned trial court is backed by good reason. So, it is contended that the 

impugned judgment deserve to be upheld. 

12. Now, in view of the heated rival submissions of the learned counsels 

appearing for both sides and in view of the findings of the learned trial court 

convicting the accused/ appellants u/s 420/511 IPC, it is to be seen by this 

court as to whether the prosecution has been able to establish the 

ingredients of the offence u/s 420/511  IPC and the learned trial court rightly 

appreciated the evidence, documents & law in holding the accused persons 

namely, Md. Fazar Ali & Md. Sirajul Islam guilty u/s 420/511 IPC. 

13. Now, for the sake of convenience, it would be in the fitness of things 

to first refer Section 415 of IPC which defines the offence of cheating which 

is quoted below:  

415. Cheating.—Whoever, by deceiving any person, fraudulently or 

dishonestly induces the person so deceived to deliver any property to any person, or 

to consent that any person shall retain any property, or intentionally induces the 

person so deceived to do or omit to do anything which he would not do or omit if he 

were not so deceived, and which act or omission causes or is likely to cause damage 

or harm to that person in body, mind, reputation or property, is said to “cheat”. 

14. It is to be seen whether the prosecution has been able to satisfy the 

ingredients of the offence of cheating as defined in Section 415 IPC for 

sustaining conviction u/s 420/511 IPC as has been held by the learned trial 

court. 

15. The allegation in the case against accused persons is that 

complainant Bedanta Chakrabarty lodged an Ejahar on 11-09-2018 before 

the Kacharigaon Police Out Post alleging inter alia that he is the Secretary of 

an NGO under the name & style “Corruption Control Bureau” having its office 

at Nagaon and on 07-09-2018 he received phone calls from two persons of 

Tezpur namely Fazar Ali and Sirajul Islam from the mobile No. 8876074119 

informing him that they have found two pieces of gold and wants to sell the 

same at a consideration of ₹2 Lakhs only. Thereafter, on 11-09-2018 

informant rushed to Mission Chariali, Tezpur and met with the accused 
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person who showed him a piece of gold weighing about 400 grams and fixed 

the sale price at ₹2 Lakhs for two pieces of gold. Then, informant asked 

them to stay near cinema hall and went to the Kacharigaon Police Out Post 

and informed the matter to the police. Accordingly, police went to the place 

of occurrence and apprehended the accused persons along with a tempo 

vehicle bearing Registration No. AS12-AC-6121. 

16. While holding the accused persons guilty for commission of offence 

u/s 420/511 IPC the learned CJM took the view that the ingredients of the 

offence of cheating as defined in Section 415 IPC has been fully satisfied in 

the present case as the accused persons Fazar Ali and Sirajul Islam 

intentionally induced the informant to deceive him for selling two pieces of 

gold at a consideration of ₹2 Lakh knowing it fully well that the gold pieces 

in question are fake and accordingly, informant rushed to Tezpur from 

Nagaon and as deposed by PW1 to PW4 accused persons made the deal 

with the informant and after making the deal informant somehow get away 

from the accused persons and informed the police following which accused 

persons were caught red-handed by police. Therefore, the conclusion of the 

learned trial court is that the case u/s 420 IPC r/w Section 511 IPC is proved 

in the present case as the ingredients of cheating u/s 415 IPC for which 

punishment is prescribed u/s 420 IPC is fully established from the evidence 

of PW1 to PW4 who were the eye witnesses to the alleged incident. Had the 

accused not induced the informant he had not come from Nagaon to Tezpur 

to purchase the gold pieces as they dishonestly induced the informant to 

deliver the two gold pieces saying that it were genuine knowing it fully well 

that it were fake. So, both the accused are guilty of committing offence u/s 

420/511 IPC. 

17. However, having considered the findings of the learned trial court in 

the impugned judgment dated 09-09-2022 and on careful perusal of the 

evidence of witnesses i.e. PW1 to PW5, one thing is crystal clear that as 

revealed in the FIR (Ext. 1) and the evidence of PW1 Bedanta Chakraborty, 

it is seen that informant was called by accused persons on 07-09-2018 

saying that they had two pieces of gold to be sold and they fixed the price of 
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the same at ₹2 lakh and on the basis of the said telephonic talk informant 

rushed to Tezpur from Nagaon and met them at the place destined i.e. 

Mission Chariali, Tezpur and made the deal of purchasing two pieces of gold 

from the two accused persons and in the meantime, on being informed, the 

police came in civil dress and caught the accused persons red-handed on the 

spot and as deposed by I.O. PW5 he seized one piece of fake gold approx. 

494 gram and one piece of iron (like cheni) about 4 inch vide M.R. No. 

368/2018 in presence of witnesses and the said fact has been supported by 

other seizure witnesses. 

18. But, it is to be seen whether evidence of PW1 to PW5 are sufficient 

to hold the accused persons guilty u/s 420/511 IPC. On close scrutiny of the 

evidence of I.O. PW5, it is seen that the alleged seized items have not been 

proved in court as the same were not produced and proved in court by way 

of exhibiting it as material exhibits. Mere preparation of seizure list does not 

ipso facto suggest that an offence has been committed by accused persons 

unless that has been produced and proved in court. 

19. Another weakness in the evidence of the I.O. particularly, in his 

cross-examination, it is noticed that I.O. candidly admitted that he had not 

sent those seized gold (seizure list Ext. 3) to forensic science laboratory to 

ascertain whether the seized gold was genuine or fake. So, in the absence of 

such evidence from expert, it cannot be said that accused persons have in 

fact committed the offence of cheating as defined u/s 415 IPC punishable 

u/s 420 IPC by way of attempting to sell two pieces of fake gold to 

informant. In the face of the evidence of I.O. the evidence of other 

prosecution witnesses of having seized fake gold from the possession of 

accused persons bears no legal significance.  

20. Mere allegation of making any attempt to induce the informant to 

purchase two pieces of fake gold at a consideration of ₹2 Lakh and the 

arrest of accused persons by police is not sufficient to hold the accused 

persons guilty for commission of offence charged in view of the fact that 

prosecution has miserably failed to prove the case by adducing concrete 

legal evidence to that effect. Therefore, the finding of the learned Chief 
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Judicial Magistrate holding the accused persons guilty u/s 420/511 IPC is 

based on presumption, surmises and conjectures which cannot take the 

place of legal proof. 

21. It is settled position of law that moral conviction however strong a 

person cannot be convicted in the absence of legal proof for sustaining 

conviction.  

22. In this regard, this court gainfully refers judgment of Apex Court 

reported in 2013 Cri.L.J. 3276 (Raj Kumar Singh @ Raju @ Batya Vs. 

State of Rajasthan) wherein Hon’ble Supreme Court held as under: 

 “17. Suspicion, however grave it may be, cannot take the place of proof, and 
there is a large difference between something that `may be’ proved and `will be 
proved’. In a criminal trial, suspicion no matter how strong, cannot and must not be 
permitted to take place of proof. This is for the reason, that the mental distance 
between `may be’ and `must be’ is quite large and divides vague conjectures from 
sure conclusions. In a criminal case, the court has a duty to ensure that mere 
conjectures or suspicion do not take the place of legal proof. The large distance 
between `may be’ true and `must be’ true, must be covered by way of clear, cogent 
and unimpeachable evidence produced by the prosecution, before an accused is 
condemned as a convict, and the basic and golden rule must be applied. In such 
cases, while keeping in mind the distance between `may be’ true and `must be’ true, 
the court must maintain the vital distance between conjectures and sure conclusions to 
be arrived at, on the touchstone of dispassionate judicial scrutiny based upon a 
complete and comprehensive appreciation of all features of the case, as well as the 
quality and credibility of the evidence brought on record. The court must ensure, that 
miscarriage of justice is avoided and if the facts and circumstances of a case so 
demand, then the benefit of doubt must be given to the accused, keeping in mind that 
a reasonable doubt is not an imaginary, trivial or a merely probable doubt, but a fair 
doubt that is based upon reason and common sense. (Vide: Hanumant Govind 
Nargundkar & Anr. v. State of M.P., AIR 1952 SC 343; Shivaji Sahabrao Bobade & Anr. 
v. State of Mahrashtra, AIR 1973 SC 2622; Sharad Birdhichand Sarda v. State of 
Maharashtra, AIR 1984 SC 1622; Subhash Chand v. State of Rajasthan, (2002) 1 SCC 
702; Ashish Batham v. State of M.P., AIR 2002 SC 3206; Narendra Singh & Anr. v. 
State of M.P., AIR 2004 SC 3249; State through CBI v. Mahender Singh Dahiya, AIR 
2011 SC 1017; and Ramesh Harijan v. State of U.P., AIR 2012 SC 1979). 

21. In M.G. Agarwal v. State of Maharashtra, AIR 1963 SC 200, this Court 
held, that if the circumstances proved in a case are consistent either with the 
innocence of the accused, or with his guilt, then the accused is entitled to the benefit 
of doubt. When it is held that a certain fact has been proved, then the question that 
arises is whether such a fact leads to the inference of guilt on the part of the accused 
person or not, and in dealing with this aspect of the problem, benefit of doubt must be 
given to the accused and a final inference of guilt against him must be drawn only if 
the proved fact is wholly inconsistent with the innocence of the accused, and is entirely 
consistent with his guilt. Similarly, in Sharad Birdhichand Sarda (Supra), this Court held 
as under: 

“Graver the crime, greater should be the standard of proof. An 
accused may appear to be guilty on the basis of suspicion but that cannot 
amount to legal proof. When on the evidence two possibilities are available or 
open, one which goes in the favour of the prosecution and the other benefits 
an accused, the accused is undoubtedly entitled to the benefit of doubt. The 



Page 9   

 

Criminal Appeal NO. 18(S-4)/ 2022 

 

principle has special relevance where the guilt or the accused is sought to be 
established by circumstantial evidence.” 

 

23. It is seen that in the impugned judgment learned trial court convicted 

the accused persons u/s 420/511 IPC and sentenced them to undergo S.I. 

for 1 (One) Month and also to pay fine of Rs. 1,000/- (Rupees One 

Thousand) each I/D to Simple Imprisonment for another 7 (Seven) days. 

24. However, in view of the foregoing discussions and reasons, 

particularly, in view of the law laid down by the Hon’ble Apex Court cited 

above and the threadbare discussion of the evidence of witnesses made 

above, the judgment of conviction passed by the learned trial court cannot 

be allowed to stand in law. As such, the impugned judgment dated 09-09-

2022 passed by learned Chief Judicial Magistrate in P.R. Case No. 779/2019 

is set aside as untenable in law and fact. 

25. Consequently, accused persons namely, Md. Fazar Ali & Md. Sirajul 

Islam are set at liberty forthwith. 

26. Their bail bonds stands cancelled. 

27. Let a copy of this judgment along with the case record of P.R. Case 

No. 779/2019 u/s 420/511 IPC be send back to the Court of learned Chief 

Judicial Magistrate, Sonitpur, Tezpur for information and doing the needful. 

28.  The judgment is signed, sealed and delivered on this 6th day of 

February, 2023.  

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

Dictated and corrected by me. 

            
 (C.B. Gogoi) 

Sessions Judge, 
Sonitpur, Tezpur. 


